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‘Review court can refer
questions to larger Bench’

Nine-judge SC Bench trames 7 questions on religious rights

LEGAL CORRESPONDENT Y

NEW DELHI

A nine-judge Constitution *
Bench of the Supreme Court
on Moenday upheld the deci-
sion of the five-judge Sabari-
mala Review Bench to refer
to a larger Bench questions
on the ambit and scope of
religious freedom practised
by multiple faiths across the
COUTEry.

The nine-judge Bench, led
by Chief Justice of India (CJI}
S.A. Bobde, said a Bench en-
gaged in the review of a par-
ticular judgment could in-
deed refer other questions
of law to a larger Bench. Ar-
guments on merits would be
heard from February 17.

The Bench also framed se-
ven questions of law which it
would decide now. These
are: what is the scope and
ambit of religious freedom
under Article 25 of the Con-
stitution? What is the inter-
play between religious iree-
dom and rights of religious
denominations under Arti-
cle 26 of the Constitution?
Whether religious denomi-
nations are subject to funda-
mental rights? What is the
definition of ‘morality” used
in Articles 25 and 26? What
is the ambit and scope of
judiclal review of Article 25?
What is the meaning of the
phrase “sections of Hindug”

4\‘{ Setting the agenda

The seven questions that the SC Bench will ook into:

s What is the scope
and ambit of religious
freedom under Article
25 of the Constltu‘non?

aWhat is the |r|terp[ay
between religious
freedom and rights of
religious denominations
under Artrcle 267

= Whether rellglous
denominations are
subject to fundamental
rights? )

under Article 25 (2)}b)?
Whether a person not be-
longing to a religicus group
can question the practices,
beliefs of that group in a PIL
petition?

On the last day of hearing,
Chief Justice Bobde had de-
fended the November 14,
2019, reference made by the
Review Bench, led by then
CJ1 Ranjan Gogoi. “By mak-
ing this reference order [on
November 14), the Bench
[led by Justice Gogoi] has not
prejudicially affected anybo-
dy’s rights. It may be the
most innovative idea, but it
has not affected any rights,”
he had said orally.

On November 14 [ast year,
the Gogol Bench, in a major-
ity audﬂ‘mmn‘t did not decide

= What is the definition of
; ‘morality’ usad in Articte 25 and
Artlcle 267

a What is the amblt and scope of
Jud;crai rewew of Artrcle 25?

t o What is the meaning of the
: phrase “sections of Hindus"
under Artlcle 25(){by?

fuw Whether a person not belonging
{ to a religious group can question

| the practices and beliafs of that
igroupina PIL petition?

z
the Sabarimala review cases
before it. Instead, it went on
to frame “larger issues” con-
cerning essential religious
practices of various reli-
glons. It further clubbed oth-
er pending cases on subjects
as varied as female genital
mutilation among the Da-
woodl Bohras to entry of
Parsi women who married
inter-faith into the fire tem-
ple and Muslim women into
mosques and referred them
all to a larger Bench,

The reference order also
asked the larger Bench to
consider the rule pertaining
to the prohibition of entry to
women of menstruating age
into the Sabarimala temple.
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~ Review court can refer
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Chief Justice Bobde, who
Succeeded fustice Gogoi, set
up the nine-judge Bench 1o
hear the reference. -
The Novemnber 2019 refe-
rence hit a bump-on Mop-
day last, with senior advo-
cate Fali Nariman objecting
to it. He argued that the
+ court could not declareJay -
In thin air “Fundamental
[to judicial process] is yoy
apply law to the facts of cas-

&5 and net decide the law
before looking into the
facts... Never indulge in the
€xposition of [aw outside
the realm of the facts of the
case,” he said, ;

The Gogoi Benclys sole
task was to review the Saba-
rimala Jjudgment of Septem-

. ber 2018. The major ground
for seeking 4 review was the
finding i the Judgment that
Ayyappa ‘devotees did not

//farm a separate religioys de.

Remination, he stated. On
November 14, the Review
Bench recorded no errors
apparent or Mmiscarriage of

arger Bench'

Y

Justice in the 2018 verdict.

‘Academic exercise’

“When Ayyappa devotesg
Were not found to be 5 sepa-
rate denominaﬁon, these re-
ference questions on Article
25 [religious freedom) are
purely
cise. It was nor necessary to
ralse  thess hypothetical
guestions in refareqce. Tha
President, apd not the CJ],
consults the Supreme Court
under Article 143 of the Con.
stitution On questions of [aw
andd facts” M. Nariman had

- argued.

- Senior advocate Shyam
Divan had agreed that re-
View jurisdiction dig not in-
clude “framing a catalg

an academic expr.
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